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A Truly Serious Offence?
Modern Law and the Problem of ‘Seriousness’

Jonathan Burnside

The Gravity of Seriousness

What makes one crime worse than another, and why? This is not a purely academic question.
In fact, it is at the heart of current criminal justice policy. ‘Seriousness of offence’ is the primary
ground, in practice, for determining who is sent to prison!. Defining ‘seriousness’ thus has
huge implications because imprisonment is the worst thing that the State is legally allowed to
do to another human being. Other reasons for sending people to prison lie close at hand (eg
‘deterrence’, ‘rehabilitation” and ‘risk to the public’). But since 1992 (when the Act came into
force), the primary ground has been that of “seriousness’. On average about 1750 people a week
are committed to prison?, usually because it is thought that their offence is so serious that only
prison will do.

Underlying Values

‘Seriousness of offence’ is an intriguing justification for a postmodern legal culture. This is be-
cause ‘seriousness’ demands, by definition, that we say that one thing is “‘worse’ than another.
In a great many cases, one might think, this is not hard to do. We can all agree that murder is
‘worse’ than stealing a library book (especially if the murder is in cold blood and the stolen
book is not one of Shakespeare’s first Folios). But there are a great many cases where our moral
compass hovers rather uncertainly between ‘life” and “property’. Which is worse: pouring paint
over someone’s car or killing a suspected burglar in your home? In America, where surveys of
crime seriousness influence the scaling of punishment, respondents averred that “pouring paint’
was more serious’®. Another American survey (in fact, the largest of its kind ever conducted)
found that ‘robbing a victim of $1,000 at gunpoint’ was equal to ‘walking into a public museum
and stealing a painting worth $1,000"4. After all, the same amount of money is involved.

Such responses indicate that a society’s views of seriousness are ultimately shaped by its under-
lying values. If a society’s underlying values are chiefly material, then there is no difference be-
tween ‘robbery at gunpoint” and “art theft’. But if society asserts the primacy of human life, the
evaluation would be very different. It is because perceptions of seriousness reflect differing
worldviews that seriousness is an ‘essentially contested concept’. ‘Seriousness of offence” tells
us what society sees as most threatening to its survival, and what penalties are appropriate for
offending. To this extent, ‘seriousness’ holds up a mirror to the criminal justice process. It chal-
lenges the law to identify its underlying values.

Identifying these values is a bitterly contested struggle. The Sexual Offences Amendment Act
(which lowers the age of consent for anal intercourse to 16) and the current Home Office Review
of Sex Offences are topical examples. ‘Seriousness of offence’ is thus a touchstone. But who, in
this morally febrile climate, determines seriousness?



Modern Law

According to the Court of Appeal in Baverstock
([1993] 14 Cr. App. R. (S.), 477) and Cox ([1993] 14
Cr. App. R. (S.), 481) ‘seriousness of offence’ re-
ferred to “the kind of offence which when committed...
would make all right thinking members of the public,
knowing all the facts, feel that justice had not been done
by the passing of any sentence other than a custodial
one.” But as Andrew Ashworth rightly observed
in his Eve Saville Memorial Lecture: “Who are these
people, if not the judges and magistrates themselves?”>
Judges and magistrates can effectively keep the
content of the test to themselves®. Instead of treat-
ing ‘seriousness’ as a normative question that
should be answered systematically’, the Court of
Appeal turns it into a virtually unreviewable dis-
cretion. We have no way of knowing whether the
Act is being correctly applied. It is simply an ex-
ercise in judicial discretion that is either simply
unreviewable, or which can only be reviewed on
an unprincipled basis8.

So how may we progress towards firmer criteria
in sentencing? One approach might be to draw on
the tradition of justice represented by Biblical law
which, thanks to the influence of Christianity, has
had a significant influence on the English criminal
justice system®. Biblical law itself has a strong
conception of ‘seriousness.” For whilst it is true
that “sin is sin is sin,” the punishment for sin var-
ies. In addition, Biblical law draws attention to
relative rank, significance and primacy in its indi-
vidual commandments. Recognising this, the
later Rabbinic distinction between ‘light” and
‘heavy’ commands gave rise to a whole exegetical
tradition that distinguished between lighter and
weightier, smaller and greater commandments.
The problem of ‘seriousness” demonstrates pre-
cisely what the prophets! and Jesus taught!?;
namely there are priorities to be observed in re-
sponding to God's law.

Aspects of ‘Seriousness’ in Biblical Law

Space precludes a fuller survey of “seriousness of
offence’ in Biblical law, but to give at least a fla-
vour of the ideas and the points at which it con-
verges with modern law, we will make a few brief
comments on some selected aspects.

First, one of the many dimensions in Biblical law
that make one crime worse than another is the so-
cial status of the offender. In Leviticus 4, the sin of
the high priest (a “sacred” leader) is more serious
than that of the chieftain (a ‘secular’ leader),
which in turn is more serious than that of a com-
moner. Similarly, a sexual offence committed by a

betrothed woman was more serious than that
committed by an unbetrothed woman (cf. Deut.
22:20-21, 23-24 with Ex. 22:16-17). Finally, in a vi-
sion of the prophet Ezekiel, it is indicated that the
idolaters who are slaughtered at the entrance of
the Temple in Jerusalem belong to a social and a
spiritual élite (the ‘elders of the house of Israel’;
Ezek. 8:11,12) “For the time has come for judgement to
begin with the household of God...” (1 Pet. 4:17; cf Lk.
12:47¢.)

Communicating Wrong

Second, Biblical law has many different ways of
punishing people. These include: capital punish-
ment; corporal punishment; social exclusion; repa-
ration; restitution, not to mention a wide variety
of shaming ceremonies and sacrificial rituals. This
means that ‘seriousness of offence’ is expressed in
a wide variety of ways. It has ‘semiotic valence’,
in other words, the form of the punishment con-
veys powerful messages to the person on the re-
ceiving end of the punishment, as well as to the
wider audience who either see it or hear about it.
This broad range of “serious” and ‘less serious’
punishments meant there was ample room to
‘match’ the seriousness of the punishment to the
seriousness of offence with considerable finesse.
Something quite specific was expressed by the
choice of a particular penalty for a given offence.
In modern law, by contrast, ‘type of punishment’
is not a very nuanced ‘register’ of seriousness,
granted our extreme dependence on imprison-
ment as a form of punishment. Of course, whilst
fine defaulting and mass murder are both dealt
with by means of custody, we register the differ-
ence in terms of the length of imprisonment. But
this is not a salient register for most lay people, or
even for many judges!2. The need to develop
other registers is increasingly recognised by penal
philosophers’3. Reflection on the different forms
of punishment in Biblical law and what they com-
municate about the seriousness of the offence may
assist the contemporary search for alternatives to
custody. In addition, the use of different jurisdic-
tions in Biblical law (eg parents, elders, judges,
the King) to communicate different senses of seri-
ousness suggests that there is room for greater di-
versity of authority in modern law. We should
not assume that the State is always the most ap-
propriate agent for punishment. The criminal jus-
tice system, it can be argued, has too wide a spec-
trum of behaviour to deal with. This is a limiting
factor in semiotic terms. If the same system deals
with trivial matters that are not regarded as mor-
ally very bad, this will affect how seriously we re-
gard its treatment of the non-trivial.



Biblical law also employs a wide range of descrip-
tive registers. These include: characterising cer-
tain offences as “abominations” (eg Lev. 18:26) or
“wickedness” (eg Lev. 18:17; Deut. 12:29); the use
of “public-example’ formulae (eg Deut. 21:21);
statements as to the purpose of the sanction (eg
Deut. 21:21); and some indication as to whether it
is a repeat offence (Deut. 21:18-21; 25:8f; Lev. 21:9).
The range of descriptive registers well illustrates
the Biblical practice of communicating the serious-
ness of the offence to as wide an audience as pos-
sible, in as many different ways as possible. By
contrast, modern law assumes that statutes are
written for legal specialists and not for the general
public. This limits the communication of legal
values. Unlike Biblical law, there is not the same
expectation that legal values will have an impact
on the general public. Ways should be found to
maximise the communication of legal values in
modern society (eg through the ‘two-document’
solution; in which one statute is written for law-
yers and another is written for the general public).

Third, the impact of a crime in Biblical law is felt
more widely than just its immediate victims. All
offences are regarded as crimes against YHWH,
not just those that appear to be directed primarily
against Him (such as idolatry and blasphemy).
Offences are also regarded as serious if they pose
a threat to the wider community (eg Achan’s in
Josh 7); pollute the Land (Num. 35:33); affect ar-
rangements for its division (Deut. 25:5-10); or its
inheritance (1 Kings 21). By contrast, modern
‘seriousness’ studies emphasise the effect of the
crime upon the victim, to the extent that
‘victimless’ crimes (eg narcotics, drunkenness) are
not considered serious®. Indeed, some offences
that warranted the death penalty in Biblical law
(eg false worship, dishonouring parents and
promiscuity) would today be regarded as
‘victimless’ crimes.

‘Harm” and ‘wrong’

Fourth, “seriousness of offence’ is usually seen as
comprising two main dimensions: factual
‘harmfulness” and normative “wrongfulness’.
Some offences are seen as “‘more wrong than
harmful’ (eg stealing a bicycle from a drive) whilst
others are perceived as ‘more harmful than
wrong’ (eg a teenager hitting an old woman in
the street). In Biblical law, however, seriousness
of offence is primarily defined in terms of
‘wrongfulness’ rather than “harmfulness’. The use
of descriptive registers for what would nowadays
be regarded as “victimless’ crimes (eg “wanton
folly” for promiscuity in Deut. 22:13-21) indicates

the Biblical tendency to express normative, as op-
posed to purely factual, judgements. For example,
the vision of Ezekiel expresses the horror of idola-
try in terms of its wrongfulness rather than its
harmfulness (indeed, the account of the destruc-
tion of Jerusalem, for example, is remarkably re-
strained and takes place “out of vision” (Ezek. 9:7-
11)). Whilst normative and factual judgements
cannot be wholly separated in the Bible (not least
given the strong Wisdom belief that all sin has
harmful consequences), nonetheless the defining
feature of seriousness in Biblical law is its
‘wrongfulness’ rather than ‘harmfulness’. By con-
trast, the results of modern seriousness studies
suggests that “‘wrong’ is defined in terms of
‘harm’. Therefore, if an offence does not appear to
result in measurable harm, it is not regarded as
being ‘wrong’ or ‘serious’. (Whilst Biblical law
rates the ‘seriousness’ of rebelling against parents
very highly, modern seriousness studies rate the
‘repeated refusal to obey parents’ 128th out of 140
possible offences’?).

Stigma and Character

Fifth, ‘seriousness’” appears to be related to some
inherent quality or ontology of the individual in
Biblical law. Legal charges and punishments in
the Bible frequently stigmatise the offender’s char-
acter (eg the accusations in Deut. 21:18-21 of being
‘stubborn and rebellious” and “a glutton and a
drunkard’). The offender is not merely punished
for what he has done, but for who he is. In Deut.
25:5-10, the offender is punished by a change of
name which signifies the degeneration of his char-
acter. By contrast, in modern law, only the deed is
criminalised and character is only a matter of miti-
gation'e. Under s.66(6) of the Criminal Justice Act
1993 judges are allowed to take an offender’s pre-
vious offending history into account in determin-
ing seriousness. This may or may not be similar to
the charge on which he is convicted. However,
the language of 5.66(6) is, conceptually at least,
‘act-oriented’ rather than ‘person-oriented’. The
interest is in his previous record, not his character
as such, although some penal philosophers and
criminologists have recently argued that
‘character” should play an increased role in mod-
ern criminal law?7.

Moral Vacuum and Political Pressure

Why does it matter whether ‘seriousness of of-
fence’ is couched in a moral framework or not?
Why not let it be a purely pragmatic exercise, to be
applied by judges as they see fit? The reason is
that any attempt to define “seriousness” without
reference to morality leaves the question of who is



sent to prison extremely vulnerable to political pressure and even to the pressure of public opinion. In recent
years, we have seen how political statements to the effect that “prison works” have redefined the meaning of
‘seriousness’. The result is that ‘seriousness” has quickly become equated with how many people the Prison
Service can (or ought) to hold.

This is ironic because the idea behind putting seriousness at the heart of the criminal justice process was to re-
duce the prison population. That was the stated policy behind the CJA 1991. Before the CJA was imple-
mented in 1992, the prison population stood at 45,800. Now it stands at 63,450 (as of 29 January 2000)!9; an in-
crease of nearly 40%.

The Need for Transcendent Values

Is this increase the result of more people committing ‘serious’ crimes? In fact, the number of convictions for
indictable offences has actually fallen during this period. What has happened is that judges and magistrates
are sending more people to prison for crimes that would not have attracted a prison sentence ten years ago.
Is this because our judges have acquired a new sensitivity to crime and repented of their earlier leniency? I
doubt it. More likely, it is a reaction to the 1993 ‘law and order counter-reformation’. Judges, it would seem,
are sending more people to prison for less serious offences rather than risk pillory for handing down what
might be seen as a ‘soft’ sentence. If so, then the size of the prison population has become a question of politi-
cal choice - not of justice, nor of ‘seriousness’. For this reason, modern law and the problem of ‘seriousness’
underlines the need for transcendent values in the sentencing process. Take them away and all that is left is a
programme of social exclusion and social engineering. That truly is a serious offence.
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